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By Stacey E. Mark, Chair, Labor & Employment Group 

A flu pandemic occurs when a new influenza virus emerges for 
which people have little or no immunity, and for which there is no 
vaccine.  As the number of H1N1 (also called swine flu) cases 
around the world continues to mount, employers and employees 
are becoming increasingly concerned about potential exposure to 
H1N1 in the workplace, in particular from employees who travel 
abroad.   

Both the Occupational Safety and Health Act (OSHA) and 
comparable state laws require employers to provide their 
employees with a workplace free from recognized hazards likely to 
cause death or serious physical harm (often referred to as the 
“General Duty” clause).  Employers who fail to take reasonable 
steps to abate or address a recognized hazard may be cited for 
violating the General Duty clause.  Consequently, employers need 
to be informed about and have a plan in place to address 
exposure to H1N1 and any other communicable disease in the 
workplace.  

According to the Center for Disease Control (CDC),  you don’t 
need “close personal contact” to acquire the H1N1 virus, and it 
tends to spread more easily in crowded settings. “But it’s unclear 
exactly what transmissibility is for this swine flu.”  Influenza is 
thought to spread mainly person-to-person through coughing or 
sneezing of infected people.  Infection may occur by touching 
something with flu viruses on it and then touching your mouth or 
nose (note that swine influenza viruses are not transmitted by 
food, and you can not get swine influenza from eating pork or 
pork products). One of the many challenges of dealing with H1N1 
in the workplace is that much about the disease remains 
unknown, and the information available about it changes daily as 
new information is learned.  Based on what has been published to 
date, it appears that the incubation period is typically one to 
seven days, but is most likely one to four days.  Those who are 
infected are believed to be contagious for up to seven days after 
becoming ill.   
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Employees traveling to H1N1 infected areas or who have had close contact with an individual who 
has the virus have an increased risk of developing it.  However, to date, the CDC has not imposed 
quarantines on persons exposed to H1N1, nor has it recommended any limitation on their activities, 
including attendance at work, unless they develop a fever and respiratory symptoms. The following 
are some considerations when formulating a response plan for the H1N1 virus: 

• Stay informed about the newest developments by consulting a physician and/or other 
reliable sources of health-related information data (see Resources, below). 

• Avoid sending employees to areas affected by the H1N1 virus. 

• Decide whether employees will be required to stay away from work and/or obtain 
certification of fitness for duty before returning to work after exposure to the H1N1 virus or 
travel to an area affected by it. 

• If employees are required to stay away from the work place for a period of time, determine 
whether and how they will be paid for the time away from work (keep in mind that exempt 
and non-exempt employees are treated differently under wage and hour laws). 

• Remind your supervisory staff that an employee’s health must generally be kept confidential. 

• Develop a communications plan to address concerns and rumors about possible exposure to 
the H1N1 virus in the workplace. 

• Make sure that any policy developed is reasonable and non-discriminatory (it is supported by 
the most recent health and travel information available, and it is applied to all employees on 
a consistent basis).  

• Consult your legal advisor for risks associated with a proposed H1N1 virus plan. 

• Encourage employees to take everyday precautions to stay healthy, such as: 

1. Covering nose and mouth with a tissue when coughing or sneezing and throwing the 
tissue in the trash after use. 

2. Washing hands often with soap and water, especially after coughing or sneezing. 

3. Avoiding hand contact with eyes, nose or mouth. 

4. Staying home from work or school when sick and limiting contact with others to keep 
from infecting them. 

Resources 
EEOC, http://www.eeoc.gov/facts/pandemic_flu.html 
Occupational Safety & Health Administration, http://www.osha.gov/dep/Swine Flu/index.html 
OR-OSHA, http://www.osha.gov/Publications/3323-10N-2006-English-07-17-2007.html  
Center for Disease Control, http://www.cdc.gov/swineflu/general_info.htm 
World Health Organization, http://www.who.int/csr/disease/swineflu/en/index.html 

Please contact Stacey E. Mark (sem@aterwynne.com) of Ater Wynne LLP if you would like more 
information. 


