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1. SOCIAL MEDIA UPDATE:  NLRB PROVIDES GUIDANCE ON DISCIPLINING 
EMPLOYEES FOR ON-LINE STATEMENTS (Leslie Bottomly) 

Last year employers were surprised when the NLRB charged an ambulance company, American 
Medical Response (“AMR”), with interfering with an employee’s right to engage in concerted 
activity when the employer disciplined an employee for what appeared to be discipline-worthy 
on-line comments.2  The employee had posted highly offensive remarks about her supervisor on 
Facebook, referring to him in profane terms and calling him a “17” (code for “mental patient”).   
This case caused an uproar amongst employer representatives because the employee’s conduct 
did seem to implicate “concerted activity” for the mutual aid and protection of the employee and 
his or her co-workers.  The case settled prior to the NLRB issuing a decision, so it provided no 
guidance as to whether the employer’s conduct constituted an unfair labor practice.  Nonetheless, 
it caused heightened employer concern that the NLRB had broadened its view of what qualifies 
as protected activity.  Recent NLRB Advice Memoranda provide some guidance on this 
question. 

Wal-Mart Case 17-CA-25030 (July 19, 2011) 
 
Wal-Mart fired an employee who posted on Facebook “Wuck Falmart!  I swear if this tyranny 
doesn’t end in this store they are about to get a wakeup call because lots are about to quit.”  One 
co-worker responded to the post with, “bahaha like!” and another asked “What the hell happens 
after four that gets u so wound up???”  The first employee responded, calling his manager “a 
super mega puta!  Its retarded *** [complains about stocking/pricing issues] * * * I’m talking to 
[Store Manager] about this shit cuz if it don’t change walmart can kiss my royal white ass!”  
Wal-Mart disciplined the employee for the postings.   

In its Advice Memorandum, the NLRB concludes there was no evidence of concerted activity, 
pointing to the absence of any indication that the employee was attempting to initiate, induce, or 
prepare for group action or that the employee was bringing a group complaint forward.  Noting 
that “mere griping” is not protected, the NLRB found no evidence that the postings grew out of 
prior group activity and noted that the co-workers responded to the posts as if they were an 
individual gripe rather than a call to action.   

Martin House Case 34-CA-12950 (July 19, 2011) 
 
This case involved a residential facility for homeless people that fired an employee for her 
postings on Facebook during work time that included the following:   

• “I’m not a client – not yet anyway.”  

• In response to a friend who asked who she would tell when she started hearing voices, the 
employee posted “me, myself and I, one of us had to be right, either way we’ll just pop 
meds until they go away! Ya baby! 

• “My dear client ms 1 is cracking up at my post, I don’t know if shes laughing at me, with 
me or at her voices, not that it matters, good to laugh.”   

                                                 
2  29 USC § 151, et seq.  
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• The employee commented about her rapport with clients and her friend said she would 
“look cute in a straightjacket.”   

The employer found the employee’s use of a client’s mental illness for her own amusement 
offensive and noted that her posts raised confidentiality and productivity concerns.  

The NLRB concluded that no NLRA violation occurred, noting that (1) the employee’s 
Facebook friends were not co-workers; (2) her posts did not mention terms or conditions of 
employment (such as wages or benefits); and (3) her posts did not seek to induce or prepare for 
group action and were not an outgrowth of collective concerns. 

JT’s Porch Saloon & Eatery, Ltd.  Case 13-CA – 46689 (July 7, 2011). 
 
In this case, a bartender complained to a co-worker about the employer’s policy prohibiting the 
wait staff from sharing tips with bartenders.  Several months later, the bartender complained in a 
conversation with his sister on Facebook that he hadn’t had a raise in five years and he was doing 
the waitresses’ work without getting tips for it.  He called the bar’s customers “rednecks” and 
said he hoped they choked on glass as they drove home drunk.  The bar fired the employee (via 
Facebook message!).  The NLRB concludes in this Advice Memorandum that there was no 
concerted activity, noting that although the posts did address terms and conditions of 
employment, co-workers were not included in the conversation and none responded to the 
postings.  Further, there was no evidence the posting was an outgrowth of the employee’s 
conversation with a co-worker about the tip policy months before.  Finally, there were no 
employee meetings or attempts to initiate group action with respect to the tipping policy. 

LESSON: 
 
After the shock of the AMR case, the NLRB advice memoranda provide useful guidance as to 
the factors the NLRB considers when evaluating cases involving employees’ use of social media.  
This trio of decisions, all of which conclude that no violation occurred, should reassure 
employers that not every on-line statement critical of the company or its supervisors is protected.  
Nonetheless, each decision to discipline or terminate an employee for statements (whether on-
line or at the water cooler) should be carefully evaluated to determine whether the discipline or 
termination may be prohibited by the NLRA or are otherwise retaliatory and unlawful. 

 

2. DEVELOPMENTS IN MANDATORY ARBITRATION OF EMPLOYMENT 
DISPUTES (Leslie Bottomly) 

Employers often seek to resolve employment disputes through arbitration instead of litigation in 
the courts.  However, there are many factors to consider in deciding whether to enter into 
mandatory arbitration agreements with employees, such as the size of the employer, the types of 
claims, the industry, the location of employer, and other factors that affect the employer’s 
exposure.  Some employers view arbitration as a less expensive, quicker, and more efficient way 
of resolving disputes.  Others view it as equally expensive in comparison with the court process 
and riskier, given that appellate review may be unavailable, depending upon whether the 
arbitration agreement specifies that the decision is final and binding.  A number of recent 
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developments may affect whether an employer’s mandatory arbitration agreements are 
enforceable. 

Oregon Law on Arbitration Agreements with Employees.  The Oregon statute governing 
mandatory arbitration agreements between an employer and employee was recently modified by 
the legislature, making it easier for employers to impose such agreements.  Former ORS 36.620 
required that employers inform employees in a written employment offer received by the 
employee at least two weeks before the start of work that an arbitration agreement was required 
as a condition of employment.  Employers complained that it was often difficult to comply with 
this requirement, given the speed with which hiring decisions are made.  Accordingly, the 
legislature added an alternative notification method.  Effective January 1, 2012, employers may 
provide notice either by complying with the former requirement (notice of the mandatory 
arbitration provision in a written offer letter received by the employee two weeks prior to their 
start date) or the employer may provide 72 hours prior notice by following slightly different 
procedures.  Specifically, the shorter 72-hour notice is allowed if the employer (1) notifies the 
employee in a written offer letter received by the employee at least 72 hours prior to the start 
date that a mandatory arbitration agreement will be required; (2) provides a copy of the 
arbitration agreement along with the offer letter; and (3) obtains the employee’s signature on the 
following acknowledgement presented in bold face type: 

“I acknowledge that I have received and read or have had the opportunity to 
read this arbitration agreement.  I understand that this arbitration 
agreement requires that disputes that involve the matters subject to the 
agreement be submitted to mediation or arbitration pursuant to the 
arbitration agreement rather than to a judge and jury in court.   

Signed _______________________.”  

United States Supreme Court Arbitration Case.  In another recent development involving 
arbitration agreements, the United States Supreme Court in AT&T Mobility LLC v. Concepcion, 
et ux3 upheld the enforceability of a contractual arbitration provision that barred class action 
lawsuits, instead requiring that each individual institute a separate proceeding.  The contract at 
issue involved consumer goods, not an employment relationship.  The lower courts are beginning 
to grapple with the question of whether the reasoning in the AT&T case applies in the context of 
an employment dispute.  In light of the surge in wage and hour class action lawsuits, this case is 
one that employers will want to watch.   

LESSON: 
 
Employers desiring to impose mandatory arbitration on their employees need to review their 
procedures and make sure they comply with applicable statutory requirements.  Employers that 
currently use arbitration will want to review their arbitration provisions to evaluate whether to 
include an express bar on class actions.     

                                                 
3  563 U.S. ____ (2011). 
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3. LIMITATIONS ON BACKGROUND CHECKS CONTINUE (Stacey Mark) 

Both federal and many state laws have long imposed disclosure requirements on employers who 
sought to use credit histories, criminal background checks, and/or consumer credit reports for 
employment purposes.4   Following the more recent trend discouraging the use of credit histories 
in making employment decisions, California recently enacted a new law prohibiting the use of a 
consumer credit report for employment purposes in most circumstances. 5 The law becomes 
effective January 1, 2012. California follows Connecticut,6 Hawaii,7 Illinois,8 Maryland,9 
Oregon,10 and Washington,11 which have all enacted similar bans on the use of credit histories 
for employment purposes.    

The problem with credit histories is that they are not necessarily indicative of job qualifications 
or performance.  In addition, in this time of economic distress, credit standing places many 
applicants in a catch-22:  they can’t re-establish credit without a job, and they can’t get a job 
with bad credit.  According to an article in the Society for Human Resource Management 
(“SHRM”): 

Given that several other states and the federal government are considering 
comparable legislation, it is likely this trend will continue. In fact, the Equal 
Employment Opportunity Commission (EEOC) is actively investigating use of 
credit reports by employers and presently is litigating disparate impact lawsuits 
against employers in federal court in Maryland and Ohio. Employers who use 
credit reports for employment purposes in any of these seven states therefore 
should review, and, if appropriate, modify their policies for compliance, and all 
employers should continue to stay abreast of additional developments in this 
dynamic area of employment law.12 

The use of credit histories may also lead to disparate impact claims under Title VII.  Indeed, the 
EEOC filed a disparate impact suit against a national employer based on its use of credit histories 
                                                 
4  See, e.g., the Fair Credit Reporting Act, 15 USC § 1681, et seq. 
5  California AB 22 (2011), http://leginfo.ca.gov/pub/11-12/bill/asm/ab_0001-
0050/ab_22_bill_20110920_enrolled.pdf.  
6  Connecticut S.B. 361 (effective October 1, 2011), http://www.cga.ct.gov/2011/ACT/PA/2011PA-
00223-R00SB-00361-PA.htm.  
7  Hawaii House Bill 31 SD1 CD1, http://www.capitol.hawaii.gov/session2009/bills/HB31_CD1_.pdf.  
8  The Employee Credit Privacy Act, Illinois House Bill 4658, http://e-lobbyist.com/gaits/text/21025 
(effective January 1, 2011). 
9  The Maryland Job Applicant Fairness Act (“JAFA”), http://mlis.state.md.us/2011rs/billfile/sb0132.htm 
(effective October 1, 2011). 
10  http://www.leg.state.or.us/10ss1/measpdf/sb1000.dir/sb1045.en.pdf; see also regulations at 
www.oregon.gov/BOLI/LEGAL/docs/RulesSoS0052010.pdf and BOLI’s FAQ at 
http://www.oregon.gov/BOLI/TA/T_FAQ_Credit_History_July_2010.shtml.  
11  RCW 19.182.020 (passed in 2007), http://apps.leg.wa.gov/rcw/default.aspx?cite=19.182.020.  
12  Rod Fliegel and Jennifer Mora, California Joins States Restricting Use of Credit Reports for 
Employment Purposes, SHRM (Oct. 13, 2011), 
http://www.shrm.org/LegalIssues/StateandLocalResources/Pages/CaliforniaJoinsStatesRestricting.aspx 
(membership required).  According to another article, another 20 states are considering similar laws.  
California Bans Most Credit Checks for Employment Purposes, 
http://knowledgebase.findlaw.com/kb/2011/Oct/458686.html.  
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in late 2010.13  In addition, many observers are worried that credit history checks inadvertently 
discriminate against the unemployed.  While unemployment status is currently not a protected 
class, President Obama has suggested that it should become one.14  

The EEOC’s concern over the use of credit histories parallels its long-time concern over the use 
of arrests and criminal convictions to screen applicants for employment.  In a recent opinion 
letter, the EEOC discussed the use of arrest and conviction records by the Peace Corps, 
reiterating its view that the use of arrest or conviction records may disproportionately exclude 
African Americans and Hispanics, thereby creating a disparate impact in employment 
applications.15  The EEOC explained: 

A pre-employment inquiry concerning criminal records does not in itself violate 
Title VII because Title VII does not regulate inquiries by employers.  However, 
an employer’s use of criminal record information in its selection process may 
violate Title VII in certain circumstances.  Thus, an employer must not use 
criminal history information to engage in unlawful disparate treatment (e.g., 
excluding African American applicants with certain criminal charges while 
accepting White applicants with the same charges). Moreover, because 
disproportionate numbers of African Americans and Hispanics are arrested and 
convicted, the use of conviction and arrest records to make employment decisions 
is likely to have a substantial disparate impact on those groups.  Where there is 
such an impact, an employer must not use criminal history information in a 
manner that is not job related and consistent with business necessity. As set forth 
below, the standard of “job related and consistent with business necessity” is 
applied differently for a conviction and for an arrest or charge. 

**** 

For exclusions based on convictions, the legal standard is that the criminal 
conduct is recent enough and sufficiently job-related to be predictive of 
performance in the position sought, given its duties and responsibilities. 

**** 

                                                 
13  EEOC Files Nationwide Hiring Discrimination Lawsuit Against Kaplan Higher Education Corp.; 
Company’s Use of Job Applicants’ Credit History Discriminates Because of Race, Federal Agency 
Charges, http://eeoc.gov/eeoc/newsroom/release/12-21-10a.cfm.  
14  See generally, Robert Pear, Obama Proposes Protecting Unemployed Against Hiring Bias, 
http://www.nytimes.com/2011/09/27/us/politics/obama-proposes-adding-unemployed-to-protected-
status.html; Steven Greenhouse, E.E.O.C. Sues Kaplan Over Hiring, 
http://www.nytimes.com/2010/12/22/business/22kaplan.html (“Sending a sharp warning to employers 
nationwide, the Equal Employment Opportunity Commission sued the Kaplan Higher Education 
Corporation on Tuesday, accusing it of discriminating against black job applicants through the way it uses 
credit histories in its hiring process.”) 
15  http://www.eeoc.gov/eeoc/foia/letters/2011/title_vii_criminal_record_peace_corps_application.html.  
The EEOC has not significantly updated its position on this topic since it issued its 1987 Policy Statement 
on the Issue of Conviction Records under Title VII.  See www.eeoc.gov/policy/docs/convict1.html. 
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Arrest records, by their nature, should be treated differently from conviction records. A 
conviction record will usually serve as a sufficient indication that a person engaged in the 
reported offense because the criminal justice system requires the highest degree of proof 
for a conviction (“beyond a reasonable doubt”).  However, arrest records are unreliable 
indicators of guilt for several reasons.  First, an arrest record is not persuasive evidence 
that the person engaged in the conduct alleged.  Individuals are presumed innocent until 
proven guilty in a court of law, and, ultimately, a prosecutor may decide not to press 
charges or may dismiss the charges after they have been filed, if the circumstances 
surrounding the arrest do not warrant formal charges.  Second, there is evidence that 
some state criminal record repositories fail to report the final disposition of arrests, which 
means that an applicant’s criminal history information may be incomplete and may not 
reflect that his arrest charges have been modified or dropped.  Finally, arrest records may 
be inaccurate due to a variety of other factors including confusion regarding names and 
personal identifying information, misspellings, clerical errors, or because the individual 
provided inaccurate information at the time of arrest.   

Ultimately, the EEOC recommended that the Peace Corps rewrite its application to restrict the 
criminal history inquiry to focus on “convictions that are related to the specific positions in 
question, and that have taken place in the past seven years ****.”16 

LESSON: 
 
In the current economic climate, hiring decisions are likely to come under closer scrutiny by both 
agencies and rejected applicants.  Screening tools that have been routinely used in the past may 
not be lawful in some states.  Moreover, hiring criteria and procedures may be outdated and 
ineffective for current positions.  All employers should, therefore, review their selection criteria 
and hiring procedures to insure that they are effective and lawful.  Multi-state employers should 
be particularly careful to analyze each state’s limitations and requirements. 

 
4. OREGON LEGISLATIVE UPDATE FOR 2011 (Stacey Mark) 

Following the last legislative session, the Oregon Bureau of Labor and Industries (BOLI) 
published a helpful pamphlet entitled Recent Changes in Labor and Employment Law (2010-
2011 edition).17  The following is a brief overview of some of the recent changes affecting 
employers: 

• HB 3450:  Amends ORS 36.620 applicable to arbitration agreements.  This law 
reduces to 72 hours the minimum time before the first day of employment that 
employer is required to notify an applicant in writing that an arbitration agreement is 
required as condition of employment.  The employer must provide the notice in a 
written employment offer, provide the employee with a copy of the arbitration 
agreement that is required, and includes a form of acknowledgment that the employee 
signs.  The law is effective January 1, 2012. 

                                                 
16  Id. 
17  A order form is available here: http://www.oregon.gov/BOLI/TA/docs/TA-POF-10-2011.pdf.  
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• HB 2828/HB 3034 regarding Jury Duty:  Amends ORS 10.055 and 10.090. 
Employers of ten or more employees will be required to continue health, disability, 
life, and other insurance coverage for employees serving on jury duty.  Employers 
will be prohibited from requiring that employees use vacation leave, sick leave, or 
other annual leave for time spent in responding to jury summons.  The amended law 
also limits deferrals of jury service.  A judge or clerk of the court may defer jury 
service more than once for good cause only. Anyone requesting a second deferral 
must provide a list of not less than 10 dates within the following six-month period on 
which the person would be able to commence jury service.  The law is effective 
January 1, 2012.  

• HB 3482:  Amends ORS 659A.270, 659A.272, 659A.280 and 659A.290, relating to 
crime victim’s leave.  Extends crime victims leave and safety accommodations to 
victims of harassment, as defined under ORS 166.065.18  The law became effective 
August 2, 2011. 

• HB 2682:  Amends ORS 18.385 to increase the amount of wages exempt from 
garnishment in ORS 18.385, to conform to federal law.  The amount is also 
referenced in ORS 652.610(f)(D) as a limit on the amount that can be deducted from 
an employee’s final pay for the repayment of loans.  The law became effective 
June 2, 2011. 

• HB 2241:  Amends 659A.082 to expand the definition of “uniformed service” for the 
purpose of state military leave to match the federal definition under USERRA. This 
law became effective April 14, 2011. 

• SB 110:  Amends ORS 657.265 to allow notices of unemployment insurance benefit 
claims and denials of claims to be provided directly to the employer’s agent.  This 
law became effective on May 5, 2011. 

• SB 637 and SB 638:  SB 637 allowed Oregon to access federal funds to extend 
federal unemployment benefits through December 2011. SB 638 extended state 
unemployment benefits through July 2, 2011. 

                                                 
18  ORS 166.065 provides in relevant part: 
(1) A person commits the crime of harassment if the person intentionally: 

(a) Harasses or annoys another person by: 
(A) Subjecting such other person to offensive physical contact; or 
(B) Publicly insulting such other person by abusive words or gestures in a manner intended and 

likely to provoke a violent response; 
(b) Subjects another to alarm by conveying a false report, known by the conveyor to be false, 

concerning death or serious physical injury to a person, which report reasonably would be expected to 
cause alarm; or 

(c) Subjects another to alarm by conveying a telephonic, electronic or written threat to inflict serious 
physical injury on that person or to commit a felony involving the person or property of that person or any 
member of that person’s family, which threat reasonably would be expected to cause alarm. 
(2)(a) A person is criminally liable for harassment if the person knowingly permits any telephone or 
electronic device under the person’s control to be used in violation of subsection (1) of this section. 
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• SB 725:  Amends ORS 657.317 to allow the Employment Department to waive 
recovery of unemployment benefits overpaid under ORS 657.315 if the director finds 
that recovery of benefits would be against equity and good conscience, taking into 
account the individual’s financial ability to repay the overpaid benefits.  The waiver 
does not apply in instances of fraud.  This law became effective on June 23, 2011. 

• SB 898:  Amends ORS 471.480 to allow Oregon Liquor Control Commission 
(OLCC) to request proof that person performing work at premises licensed by OLCC 
meets applicable minimum age requirements.  This law is effective January 1, 2012. 

• HB 2240:  Amends ORS 653.261 to repeal sunset on provisions permitting 
employees who serve food or beverages and receive and report tips to waive the meal 
period and prohibiting employers from coercing such employees into waiving their 
meal period.  This waiver provision is permanent, effective January 1, 2012. 

• HB 2039:  Amends Chapter 652 by establishing a penalty enforceable against 
employers who issue a check for wages without sufficient funds to pay it.  Remedies 
are those available under ORS 30.701 (actions against maker of dishonored check), 
which include a statutory penalty, costs, and attorney fees.  Damages may be awarded 
in an amount equal to the greater of $100 or triple the amount for which the check is 
drawn, not to exceed by more than $500 the face amount of the check.  Statutory 
damages are in addition to the amount for which the check was drawn.  This law is 
effective January 1, 2012. 

• HB 2040:  Amends ORS 652.150 relating to final pay and 653.050.  Under 
ORS 652.150, a written notice of nonpayment (which is required to obtain a penalty 
in excess of 100% of the unpaid wages) must now include the estimated amount of 
wages alleged to be owed or an allegation of facts sufficient to estimate the amount 
owed.  For the purpose of ORS 652.150, “payment” of wages occurs on the date the 
employer delivers the payment to the employee or sends the payment by first class 
mail, express mail or courier.  BOLI may now provide employers with required wage 
and hour postings via the Internet.  Hard copies are still available by request.  This 
law is effective January 1, 2102. 

• HB 2650:  Amends ORS 443.004 to require home health agencies or in-home care 
agencies to complete criminal background checks on individual they hire, contract 
with, or allow to volunteer, to provide certain home health or in-home care services.  
This law became effective July 6, 2011. 

• HB 3207:  Amends Chapter 408.  Requires public employers to interview every 
veteran who applies for a civil service position or eligibility list who meets the 
minimum and special qualifications for the position or eligibility list when interviews 
are a component of the selection process.  The law provides a private right of action 
for violations under Chapter 659A.  This law is effective January 1, 2012. 
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LESSON: 

Every legislative session inevitably results in changes that require employers to update their 
employment policies and/or procedures.  This year is no exception.  Employers will want to 
review policies for jury service, military and crime victim’s leave, final pay, garnishments, and 
hiring and screening of applicants.  

 

5. SEATTLE PAID SICK LEAVE CITY ORDINANCE (Kathy Feldman) 

In addition to state and federal governments, local governments sometimes decide to enact 
employment laws. One example is the Seattle City Council’s recent enactment of Council Bill 
117216,19 which requires private Seattle employers with five or more employees to provide paid 
leave to employees when they or their family members fall ill or victim to domestic violence.  
Seattle is the fourth city, after San Francisco, Washington, D.C., and Milwaukee, to enact such a 
law.20  Minimum amounts of paid sick and safe time are determined based on the number of full 
time employees.  Tier 1 employers are those with 5-49 full-time equivalents (FTEs).21 Tier 2 
employers have 50-249 FTEs; and Tier 3 employers have 250 or more FTEs.  Notably, the 
employee count for determining the appropriate tier includes all employees, regardless of 
whether they work in or out of state. This means that with the exception of new businesses,22 
every employer with more than four employees, at least one of whom works in Seattle, is 
covered by the law.  Employees are covered if they work in Seattle more than 240 hours in a 
calendar year. The ordinance also provides paid leave to temporary and part-time employees. 

Employees in Tier 1 and Tier 2 companies with 5 to 249 employees will accrue a minimum of 
one hour of paid sick and safe time for every 40 hours worked.23  Employees in Tier 3 companies 
with 250 or more employees will accrue a minimum of one hour for every 30 hours worked.  
Employees are entitled to use the paid leave beginning on the 180th calendar day after the 
employee begins work.  Paid sick time may be used for (1) an employee’s own mental or 
physical illness, injury or health condition, or to accommodate the need for diagnosis, treatment 
or preventative care; or (2) to care for a family member’s mental or physical illness, injury or 
health condition, or to accommodate the need for diagnosis, treatment or preventative care.  Paid 
safe time may be used for a variety of reasons, including reasons related to domestic violence, 
sexual assault or stalking, as well as instances when a child’s school has been closed to limit 
exposure to an infectious agent, biological toxin, or hazardous material.  A Tier 1 employer must 
allow an employee to use up to 40 hours of sick and safe time in a calendar year.  The maximum 
the employer must allow for Tier 2 employees is 56 hours, and 72 hours for Tier 3 employees. 

                                                 
19  http://clerk.seattle.gov/~archives/Ordinances/Ord_123698.pdf; Seattle Municipal Code Ch. 14.16. 
20  See generally, Attorneys explain what Seattle’s new sick leave ordinance means for employers, Puget 
Sound Business Journal (Sept. 16, 2011), http://www.bizjournals.com/seattle/print-
edition/2011/09/16/attorneys-explain-what-seattles-new.html?page=all.  
21  The FTE count is determined by calculating the average number of FTEs paid per calendar week 
during the preceding calendar year.   
22  There is an exemption for smaller businesses for the first two years following the hiring of their first 
employee. 
23  For FLSA exempt employees working full-time, a 40-hour workweek maximum is established for 
accrual purposes.  Part-time employees accrue based upon the employee’s normal work week. 
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The Seattle Office for Civil Rights will create a poster and a model notice for inclusion in 
employee handbooks.  Fines may be imposed for willful violations of the notice and posting 
requirements.  The agency is also charged with enforcing the law.  The terms family or 
household member for purposes of leave are defined broadly, incorporating the definitions used 
in related Washington state laws.24 

While the ordinance does not go into effect until September 1, 2012, most employers will need to 
think about how to best rewrite their existing policies in order to comply.  The biggest issue for 
employers with existing paid leave policies is the accrual and carry over requirements included 
in the ordinance.  A minimum amount of hours (Tier 1: 40 hours; Tier 2: 56 hours; Tier 3: 72 
(108 hours if an existing PTO policy is utilized) must be carried over to the following calendar 
year.  While employers may utilize existing PTO to satisfy the law’s requirements, the accrual 
and carry over provisions must be consistent with the new law.  Any “use it or lose it” policies 
need to be looked at and rewritten for compliance. In addition, uninsured costs of obtaining 
health care provider certifications must be paid in part by the employer, although documentation 
for sick leave may only be required for leave exceeding three consecutive days.25  The ordinance 
also imposes a confidentiality requirement and requires that employers notify employees of their 
leave balance each payday.  It is not is not entirely clear how the new law will interact with 
disability, leave, and wage laws. 

LESSON: 

If you have any employees who work more than a minimal amount in Seattle, you should look at 
your policies now.  Unfortunately, this ordinance represents a trend of localized employment law 
that makes developing and enforcing consistent policies difficult for multi-locale employers. 

 

6. ADAAA UPDATE  (Kathy Feldman) 

The Americans with Disabilities Act (ADA) and Oregon disability law,26 which closely tracks 
the ADA,27 prohibit discrimination against disabled workers. On May 24, 2011, the EEOC’s 
final regulations interpreting the Americans with Disabilities Act Amendments Act (ADAAA) 
went into effect.28  The ADAAA and its corresponding regulations have significantly affected the 
analysis of ADA-related issues by overturning key case law and clarifying the law’s intent to 
broadly interpret who is covered under the law. Correspondingly, the Oregon Bureau of Labor 
(BOLI) issued final regulations updating Oregon’s law governing discrimination and 
accommodation of employees with disabilities.29 The changes are intended to conform Oregon’s 

                                                 
24  Washington Family Care Act, RCW 49.12.265 and 49.12.903; RCW 49.76.020. 
25  According to the ordinance, an employer may not require that the documentation explain the nature of 
the illness.  A statement that sick time is necessary is sufficient. 
26  42 USC §§ 12101 to 12213; ORS 659A.103 to 659A.145. 
27  Oregon disability law is interpreted consistently with the ADA, as amended by the ADAAA, except in 
very limited instances. ORS 659A.139. 
28  76 FR 16978 (Mar. 25, 2011), available at http://www.gpo.gov/fdsys/pkg/FR-2011-03-25/pdf/2011-
6056.pdf.  
29  OAR 839-006-0200, et seq. 
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disability law30 to the changes imposed by the ADAAA, but the two laws still differ in some 
respects. 

The ADAAA regulations point to a distinct change in disability law analysis. From an agency 
perspective, whether or not someone is “disabled” is far less important than it was in the past. 
Under the ADA, a disability is a “physical or mental impairment that substantially limits one or 
more of the major life activities of such individual.”31  Post ADAAA, “impairment” is now: 

(1) Any physiological disorder or condition, cosmetic disfigurement, or 
anatomical loss affecting one or more body systems, such as neurological, 
musculoskeletal, special sense organs, respiratory (including speech organs), 
cardiovascular, reproductive, digestive, genitourinary, immune, circulatory, 
hemic, lymphatic, skin, and endocrine;  

(2) Any mental or psychological disorder, such as an intellectual disability 
(formerly termed “mental retardation”), organic brain syndrome, emotional or 
mental illness, and specific learning disabilities.32 

This definition is extremely broad, and pretty much any disorder is probably an impairment.  
However, normal physical variations (height, weight,33 left-handedness) and common personality 
traits (temperament), sexual orientation, and uncomplicated pregnancy (i.e., a pregnancy-related 
condition might be impairment) are generally not impairments.34 

For years, courts have emphasized the need for employers to conduct individual assessments to 
determine whether or not impairment is a disability. The EEOC, however, has recently retreated 
from this stance somewhat, instead stating that certain impairments will almost certainly qualify 
as disabilities under the ADAAA.35 These impairments include:  deafness; blindness; intellectual 
disabilities; missing limbs or mobility impairments requiring the use of a wheelchair; autism; 
cancer; cerebral palsy; diabetes; epilepsy; HIV infection; multiple sclerosis; muscular dystrophy; 
major depressive disorder; bipolar disorder; PTSD; OCD; and schizophrenia.36 

Assuming that an impairment exists, it must also substantially limit a major life activity in order 
for an actual disability to be recognized.  This showing does not require much. The ADAAA 
definitions of “major life activity” and “substantially limits” are, once again, very broad.  “Major 
life activity” includes, but is not limited to: 

(i) Caring for oneself, performing manual tasks, seeing, hearing, eating, sleeping, 
walking, standing, sitting, reaching, lifting, bending, speaking, breathing, 
learning, reading, concentrating, thinking, communicating, interacting with 
others, and working; and 

                                                 
30  ORS 659A.103, et seq. 
31  42 USC § 12102(1). 
32  29 CFR § 1630.3(h). 
33  There is some debate regarding whether obesity might be an impairment. 
34  Appendix to 29 CFR § 1630.2(h); Spees v. James Marine, Inc., 2010 US App LEXIS 16477 (6th Cir 
2010)(susceptibility to miscarriage would be an impairment). 
35  29 CFR § 1630.2(j)(3)(ii). 
36  29 CFR § 1630.2(j)(3)(iii). 
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(ii) The operation of a major bodily function, including functions of the immune 
system, special sense organs and skin; normal cell growth; and digestive, 
genitourinary, bowel, bladder, neurological, brain, respiratory, circulatory, 
cardiovascular, endocrine, hemic, lymphatic, musculoskeletal, and reproductive 
functions. The operation of a major bodily function includes the operation of an 
individual organ within a body system.37 

The ADAAA regulations specifically reject a more exacting analysis set out in Toyota Motor 
Manufacturing, Kentucky, Inc. v. Williams,38 which had required that the activities be “of central 
importance to daily life.”  In fact, the EEOC states that “substantially limits” “is not meant to be 
a demanding standard.”39  Indeed, the impairment “need not prevent, or significantly or severely 
restrict, the individual from performing a major life activity in order to be considered 
substantially limiting.”40   Instead, the impairment must merely “substantially limit the ability of 
an individual to perform a major life activity as compared to most people in the general 
population.”41  Also contrary to prior law under Sutton v. United Airlines,42 the effects of 
mitigating measures (aside from ordinary eyeglasses or contacts that fully correct vision 
problems) are generally not considered in deciding whether or not someone is disabled.43  The 
ADAAA also suggests that short-term (less than six months’ duration) impairments might 
qualify as disabilities;44 and explicitly states that episodic and impairments in remission are 
covered as disabilities.”45  To sum it up, showing an individual is “disabled” in the post-ADAAA 
era is easy. 

Actually, proving someone is disabled now is not only easy, it is almost unnecessary.  The new 
regulations emphasize that: 

The primary object of attention in cases brought under the ADA should be 
whether covered entities have complied with their obligations and whether 
discrimination has occurred, not whether the individual meets the definition of 
disability.  The question of whether an individual meets the definition of 
disability *** should not demand extensive analysis.46 

The EEOC’s regulations also actively encourage employees or applicants not challenging a 
reasonable accommodation issue to proceed instead under the “regarded as” theory of liability 
which does not require the individual to show that he or she is actually disabled.47  Therefore, we 
can reasonably anticipate an uptick in the number of “regarded as” disability claims.  On the 
other hand, we will likely see a decrease in the number of “record of” disability claims because 

                                                 
37  29 CFR § 1630.2(i). 
38  534 US 184 (2002). 
39  29 CFR § 1630.2(j). 
40  Id. 
41  Id. 
42  527 US 471 (1999). 
43  29 CFR § 1630.2(j)(1)(vi); OAR 839-006-0212. 
44  29 CFR § 1630.2(j)(1)(ix). 
45  ADAAA S. 3406 § 4. 
46  29 CFR § 1630.1(c)(4). 
47  29 CFR § 1630.2(g)(3). 
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of the relative ease of demonstrating a current disability.48  The regulations also now clarify that 
there is a duty to accommodate in cases involving a “record of” disability.49 

LESSON: 

Employers must now concentrate on other issues besides whether or not someone is disabled, 
such as whether or not the individual is qualified and, most importantly, refining their procedures 
for engaging in the interactive process for reasonable accommodation.  The safest course of 
action in many instances is to simply assume a disability exists, and proceed accordingly.  The 
risk of creating a “perceived of” disability claim where no disability existed is now probably 
minimal. 

 

7. FINAL PAYCHECK UPDATE (Sam Sandmire)   

One of the most common wage and hour claims is violation of the statutory final paycheck rules. 
Final paycheck claims sometimes involve a late payment of all wages owing, but often include a 
failure to include some other wages component — e.g., the failure to include a bonus when 
calculating the overtime rate, an unlawful deduction or a misclassification that results in the 
failure to pay minimum wages or overtime.  Oregon law provides for an award of up to 30 days’ 
wages as a penalty for the employer’s failure to pay all wages owing within the time specified in 
ORS 652.140.50  If successful, employee is also entitled to attorney fees under ORS 652.200.  
Consequently, from an employee’s perspective, it is often worth pursuing such claims, even 
where the underlying wages at issue are quite small.  The courts were quite busy with final 
paycheck cases in 2011.   

In Russell v. US Bank,51 the Oregon Court of Appeals applied a three-year statute of limitations 
period (as opposed to the one-year period argued by some employers in other cases) to final 
paycheck claims, and specified that a final paycheck claim does not start to accrue until the last 
penalty day runs.  That means that an existing claim may remain viable for up to three years plus 
30 days post-termination.  The extended statute of limitations period increases the potential 
employee pool for class actions.  

                                                 
48  Having a “record of” a disability means that the individual “has a history of, or has been misclassified 
as having a mental or physical” disability.  See Deppe v. United Airlines, 217 F3d 1262 (9th Cir 2000) 
(plaintiff charged that his employer had a misperception of his abilities based on outdated medical 
evaluations).  See Schaefer v. State Insurance Fund, 207 F3d 139 (2nd Cir 2000); Tice v. Centre Area 
Transportation Authority, 247 F3d 506, 513 (3rd Cir 2001) (“A plaintiff attempting to prove the existence 
of a ‘record’ of disability still must demonstrate that the recorded impairment is a ‘disability’ within the 
meaning of the ADA”).  To be protected under this theory of liability, the employee must have a record of 
an impairment that substantially limits a major life activity.   
49  29 CFR § 1630.9(e). 
50  ORS 652.150. 
51  246 Or App 74 (2011). 
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In Du Ju v. Kelly Serv.,52 the court allowed the employee to proceed to trial on the issue of 
whether her employment was terminated, thus triggering the right to proceed with a final 
paycheck claim.  The plaintiff was hired by a temporary staffing agency, and assigned to a third-
party call-center not named in the lawsuit.  When she was terminated from her placement at the 
call-center, she technically remained available to work at the staffing agency, but the court 
explained that “it is difficult to imagine defendant placing plaintiff in a second position given the 
unhappy conclusion to her placement at [the call center].” Accordingly, the court determined that 
plaintiff’s employment had been terminated and she was entitled to the penalties and fees 
allowed under the final paycheck statute.  This case teaches that where an employee may not be 
coming back, for example, when the employee goes on an indefinite leave, the safest route is to 
pay all wages owing at the time of departure rather than wait until the next regular pay date.   

There were some good opinions for employers limiting the circumstances that trigger a wage 
penalty claim.  For example, in Young v. State of Oregon,53  the court held that unpaid post-
judgment interest does not, by itself, trigger penalties under ORS 652.150.  Similarly, in Davis v. 
Wal-Mart Stores, Inc.,54 plaintiff argued that she should be entitled to penalty wages and attorney 
fees even though her employer paid all of her alleged wages due, plus one hundred percent of the 
alleged wages due within twelve days of receiving written notice of nonpayment under the safe 
harbor statute.  Under that statute, the penalty is limited to one hundred percent of the wages 
owing where the employer pays that penalty along with the owed wages within twelve days of 
receiving that employee’s pre-suit notice of non-payment.  This safe harbor provision does not 
apply if, during the year before the termination, the employer violated the final paycheck statute 
or the employer terminated one or more other employees on the same day the plaintiff’s 
employment ceased.  Here, the plaintiff failed to demonstrate through the discovery process that 
either of these two exceptions applied.  The court rejected plaintiff’s claim in light of the full 
payment within the twelve-day statutory period and, accordingly, denied plaintiff’s claim for 
attorney fees.   

In Krouse v. Ply Gem Pac. Windows Corp.,55 the court held that, under the Oregon statute, final 
paycheck penalties are not triggered by the failure to pay expense reimbursements.  The court 
also held that penalties would not be awarded when the late payment was caused by the 
employee’s failure to report hours worked.   

In Rother v. Lupenko,56 the employees contended their employer owed them for roughly 29-
minute “rest” breaks, which the employer had characterized as the typical, uncompensated meal 
breaks.  While it is generally presumed that 30-minute breaks are uncompensated meal breaks, 
there is no reliable presumption for breaks of shorter duration.57  The jury decided that the breaks 
were rest breaks, and that the employer therefore owed the employees compensation.  Also at 
issue was pay for time the employer alleged was “de minimis.”  The FLSA permits an employer 
to disregard “insubstantial or insignificant periods of time” that “cannot as a practical 
                                                 
52  2011 U.S. Dist. LEXIS 112513 (D Or) (where plaintiff complained that she was not paid for .1064 
hours of work, or $1.17, the court rejected argument that plaintiff was shorted on her final pay when 
employer lawfully rounded pay to nearest quarter hour).   
53  2011 Or App LEXIS 1446. 
54  2011 U.S. Dist. LEXIS 78192 (D Or). 
55  2011 U.S. Dist. LEXIS 79197 (D Or). 
56  2011 U.S. Dist. LEXIS 36135 (D Or) 
57  See 29 CFR § 785.19. 
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administrative matter be precisely recorded for payroll purposes.”58  The underpayments at issue 
involved time increments of one to five minutes.  According to the court, in order to meet the 
exception for de minimis time, “[b]eing a short amount of time alone is not enough, it must also 
be impractical to record it.”  Since the time was tracked by the employer’s computerized 
timekeeping system, it should have been compensated.  In this case, fortunately, the employees’ 
penalty wages were capped at 100 percent of the unpaid amount because the employees failed to 
provide adequate notice to their employer regarding their wage and hour claims.  The court 
explained that under ORS 652.150: 

Because an employer is only liable for wages “he knows he owes,” notice must, at 
a minimum mean providing enough information to allow the employer to figure 
out what is owed and to whom.  This principle is as easily derived from common 
sense as from case law.  An employer cannot write a check to correct the error 
without enough facts to determine how much to pay and to whom. 

**** 

The plaintiffs argue that the amount owed is all in the employer’s payroll data, so 
no further notice is required.  I reject this argument.  Where an employer has 
multiple employees, each making claims over multiple years, “Please pay me 
what you owe me” is insufficient to allow an employer to reasonably determine 
how much is owed.   

The court specifically rejected the argument that a motion to certify the case as a class action 
provided sufficient notice because, at that point, the members of the class were not known.   

LESSON: 
 
If it is clear the employee is owed wages that have not been paid within the applicable statutory 
timeframe, the best course of action is to pay what is owed as quickly as possible, along with any 
associated penalties.  Payment stops the accumulation of further penalty wages, interest and 
liability for the employee’s attorney fees.   

 

8. CLASS ACTION UPDATE (Sam Sandmire) 

• Wal-Mart, Inc. v. Dukes Is Finally Decided 

The long-awaited decision in Wal-Mart Stores, Inc. v. Dukes59 finally arrived in 2011.  The 
Dukes case involved the certification of a nationwide class of female Wal-Mart employees who 
allegedly were discriminated against in violation of Title VII due to an unfavorable “corporate 
culture” at Wal-Mart.  With 1.6 million class members, the potential exposure for the employer 
in this case was huge.  The consequences of an adverse ruling to employers nationwide would be 
immense. 

                                                 
58  29 CFR § 785.47. 
59 564 US ___, 131 S Ct 2541 (2011). 
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In support of their case, the plaintiffs submitted statistical evidence of pay and promotion 
disparities between male and female employees; anecdotal reports of discrimination from about 
120 female employees; and the testimony of an expert witness, a sociologist, who concluded that 
the company was “‘vulnerable’ to gender discrimination.”60  Overturning the lower court, the 
United States Supreme Court held that certification of the class was improper.  The key 
determination of the Court was that the plaintiffs did not demonstrate “commonality,” the “glue” 
that held all the myriad claims of discrimination together in a manner that would allow them to 
be pursued as a class action.  The Court pointed to Wal-Mart’s policy of allowing discretion by 
local supervisors over employment matters as an important factor in determining that 
commonality did not exist, as well as the lack of any specific employment policy or practice 
identified as discriminatory and applied to the entire class. 

The decision in Dukes should discourage similar massive discrimination class actions.  It should 
also discourage class actions which rely on statistical and “representative” evidence from which 
the Court is unable to extrapolate to the class as a whole.  While plaintiffs’ attorneys have 
questioned its impact on other types of employment cases, the Supreme Court also vacated a 
$7.7 million hybrid FLSA and California state law case in Wang v. Chinese Daily News61 in light 
of the Dukes opinion, thus indicating a broader application of its principles.  And yet the Dukes 
case lives on — two Wal-Mart statewide class actions have been filed already in California and 
Texas, in which plaintiffs’ counsel are attempting to tailor those actions to meet the standards 
announced by the Supreme Court.62 

• Class Action Arbitration Waivers Are Generally Enforceable 

For years now, employers have increasingly turned to arbitration clauses in their employment 
agreements and mandatory arbitration programs to resolve workplace disputes.  This has 
spawned litigation on many fronts in attempts to resolve issues such as what types of claims can 
be subject to arbitration in lieu of a lawsuit; who decides whether a claim is subject to arbitration, 
the arbitrator, or the Court; whether such agreements and policies can alter (shorten) the 
otherwise applicable statutes of limitations; who pays for the arbitration; and whether the 
arbitration requirements and procedures are generally “conscionable” and accordingly suitable as 
a replacement for a civil lawsuit.  

With the increase of arbitration and the explosion in class actions, the courts more recently have 
struggled to decide if and when class actions may be litigated in the arbitration forum as opposed 
to civil court.   

Some employers have arbitration agreements that require arbitration of all claims, but do not 
expressly mention class actions.  They then find themselves litigating a class action in front of a 

                                                 
60  Id. at 2549.  Significantly, the Court also questioned the Ninth Circuit’s refusal to examine whether the 
sociologist’s testimony met the standards for the admission of expert testimony laid out in Daubert v. 
Merrell Dow Pharmaceuticals, Inc., 509 US 579 (1993).  This should help lay the groundwork for 
challenging such testimony in future cases. 
61  No. 10-1202 (vacating 623 F3d 743 (9th Cir 2010)). 
62  See generally Claire Zillman, Will New Statewide Class Actions Against Wal-Mart Pass the Supreme 
Court’s Dukes Test?, The American Lawyer (Nov. 3, 2011), 
http://www.law.com/jsp/cc/PubArticleCC.jsp?id=1202522078077&hubType=Top%20Story&Will_New_
WalMart_Class_Actions_Pass_The_Supreme_Courts_Dukes_Test.  
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single arbitrator with no assurance of the procedural protections available in court, and no 
opportunity for appeal.  Other employers utilize agreements requiring arbitration for all claims, 
but include a waiver of the right to bring claims on a class-wide basis, only to have the Court 
strike the provision or program entirely as “unconscionable.”63    

In AT&T Mobility LLC v. Concepcion,64 a consumer class action case, the United States Supreme 
Court held that the Federal Arbitration Act (“FAA”)65 preempts the state law which prohibited 
class action waivers in arbitration agreements.  This means that when an arbitration agreement is 
otherwise enforceable and a class action waiver is included, plaintiffs will have to pursue 
individual rather than class arbitration.  The Concepcion case provides a strong incentive to 
employers to consider using arbitration agreements in the employment context to preclude 
certain class actions.  The law is still in flux; there may be exceptions for some statutory claims66 
and legislation has already been introduced67 to override the Court’s arbitration-friendly 
outcomes.68  

Several Court decisions already have applied Concepcion in the wage and hour context.  For 
example, in Quevedo v. Macy’s, Inc.,69 a District Court in California directed arbitration on an 
individual basis in a putative class action alleging wage and hour violations.   

LESSON:   
 
Class actions can often turn minor mistakes into huge disasters.  The Supreme Court has 
presented employers with some new tools to prevent or defuse class actions.  If you utilize 
arbitration agreements, or are considering them, you should consult legal counsel regarding the 
propriety of a class action waiver, and to ensure that any waiver complies with applicable law. 

 

 

                                                 
63  See, e.g., Gentry v. Superior Court, 42 Cal 4th 443 (2007). 
64  131 S Ct 1740 (US 2011). 
65  9 USC § 1, et seq. 
66  See, e.g., Chen-Oster v. Goldman, Sachs & Co., 2011 U.S. Dist. LEXIS 46994, *39 (S.D.N.Y.  2011) 
(class action arbitration waiver unenforceable in a putative class action alleging discrimination under Title 
VII); Gildea v. Bldg. Management, 2011 U.S. Dist. LEXIS 93662, *8-9 (S.D.N.Y. 2011) (applying 
vindication of statutory rights analysis in an individual action under Labor Management Relations Act); 
D.R. Horton, Inc., NLRB, 12-CA-25764, http://www.nlrb.gov/case/12-CA-25764  (On June 16, 2011, the 
NLRB invited briefs on whether a company violated the NLRA by requiring employees to sign an 
arbitration agreement that included a class action waiver). 
67  The Arbitration Fairness Act of 2011 (“AFA”), S. 987, 
http://www.govtrack.us/congress/bill.xpd?bill=s112-987.  
68  See also KPMG LLP v. Cocchi, 565 U.S. ____ (Nov. 7, 2011) (Under the FAA a  court must determine 
the arbitrability of each claim separately and may not deny arbitration entirely because it finds only some 
of the claims to be non-arbitrable). 
69  2011 U.S. Dist. LEXIS 83046 (CD Cal 2011).   
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9. BENEFITS UPDATE (John Walch) 

As 2011 comes to a close, that means only one thing: no, not holiday shopping!  A year-end 
benefit plan checklist!  This year has been especially productive for the federal regulators, who 
have added several new and significant items to the things-to-do-list.  Here are some new actions 
that need to make it onto your calendar. 

Retirement Plans 
 
Fee Disclosure – The past few years have seen the U.S. Dept. of Labor (“Labor”) focus its 
efforts on requiring retirement plan fiduciaries to make additional disclosures to participants and 
others concerning the true costs of the plan.  Beginning with mandatory disclosures of payments 
to service providers on Schedule C of the 5500, Labor has clearly sought to require fiduciaries to 
gather more information about the fees and costs paid by the retirement plans they are 
responsible for and to disseminate that information to participants. 

Their latest effort is the increased disclosure requirements concerning the payment of retirement 
plan fees or expenses.  In 2010, Labor issued regulations70 requiring most retirement plan service 
providers to disclose detailed information about the providers’ fees and any conflicts of interest.  
Related regulations then required the fiduciaries to disclose plan expenses (including 
administrative fees and direct and indirect investment expenses) to participants.71   

In July of this year, Labor issued additional regulations that clarified the 2010 regulations and 
postponed their effective date until 2012.72  Service provider fee disclosures are now due on 
April 1, 2012, and calendar year plans must provide participant fee disclosures by May 31, 2012.  
On August 14, plans must begin providing a quarterly disclosure to participants of the fees and 
expenses deducted from their accounts during the previous quarter.   

WRERA Amendment – In late 2008, Congress allowed retirement plans to suspend their 2009 
Required Minimum Distribution to participants that had attained age 70½.73  Depending on how 
a plan implemented the suspension, an amendment may be required.  Employers may also want 
to check the HEART amendment from 2010 to see if their document provider included WRERA 
provisions in that amendment.  The deadline for adopting such an amendment (if necessary) is 
December 31, 2011.74  Even if no amendment is required, it may be a good idea to adopt one, 
since the IRS will likely include the amendment on its auditor and reviewer checklists. 

Discretionary Amendments – Employers that made enhancements to their retirement plan design 
during 2011, such as adding in-plan Roth rollovers, must amend the plan by the last day of the 
plan year (December 31, 2011 for calendar-year plans) to reflect the enhancement.  However, 
certain amendments (such as adding a 401(k) deferral feature) may only be effective 

                                                 
70  DOL Regulation § 2550.408b-2(c). 
71  DOL Regulation § 2550.404a-5. 
72  76 FR 42539 (July 19, 2011). 
73  The Worker, Retiree and Employer Recovery Act of 2008, P.L. 110-458.   
74  Plans sponsored by governmental entities have until December 31, 2012. 
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prospectively.  Qualified retirement plans were allowed to add in-plan Roth rollovers in late 
2010 and the IRS issued implementation guidance shortly thereafter.75   

Year-end Notices: Safe Harbor, QACA, EACA, automatic enrollment, QDIA, etc. – The list of 
annual notices the plan administrators must deliver to participants seems to grow longer every 
year.  Safe harbor plans make vested mandatory contributions in exchange for exemptions from 
certain non-discrimination tests.  Annual notices describing certain plan features, including the 
contributions, are required not less than 30 days before the first day of the plan year 
(December 2, for calendar-year plans).  Qualified Automatic Contribution Arrangements, 
Eligible Automatic Contribution Arrangements, and automatic enrollment plans likewise require 
annual participant notices at least 30 days before the plan year begins.   

Plans with Qualified Default Investment Alternatives must provide annual notices at least 30 
days before each plan year.  Defined benefit (pension) plans must provide annual funding notices 
within 120 days after the end of each plan year.  Small plans (with not more than 100 
participants) have until their form 5500 filing deadline, as extended. 

Employers may combine the various notices into a single notice, if the combined notice meets 
the content, delivery and distribution requirements of each notice.  Both IRS and Labor allow 
electronic delivery, subject to certain conditions.  In addition, newly eligible participants (mid-
year hires, rehired participants and employees transferring from ineligible into eligible work 
groups) must receive notices upon becoming eligible for the plan throughout the plan year.  
Finally, employers may need to calendar additional notices such as diversification notices (for 
plans offering employer stock as an investment option), participant statements, etc. 

Cycle A Determination Letter Filing (individually designed plans) – The IRS classifies ESOPs, 
stock bonus and certain other plans that do not use prototype plan documents as “individually 
designed” plans.  Individually designed plans sponsored by employers with EINs ending in “1” 
or “6” must be completely restated to comply with the IRS’ 2010 list of cumulative changes by 
January 31, 2012.  Plans wanting to receive a favorable determination letter for the restated plan 
must also submit them for IRS review by that same deadline.   

Health Plans 
 
Summary of Benefits & Coverage, Glossary – Beginning March 23, 2012, The Patient Protection 
and Affordable Care Act (“PPACA”),76 one of the health care reform bills passed in early 2010,  
requires all group health plans to give plan participants an easy-to-read summary of plan benefits 
and coverage, with a glossary of commonly used terms.77  For this purpose, an FSA is not a 
group health plan, but a health reimbursement account (HRA) might be.  The summary is in 
addition to the Summary Plan Description required by ERISA, and going forward, employers 
will provide them upon initial enrollment, renewals or reenrollments, upon making material 

                                                 
75  The Small Business Jobs Act of 2010 (P.L. 111-240).  See also IRS Notice 2010-84.   
76  Public Law 111-148 (2010). 
77  Id., Section 1001, amending section 2715 of the Public Health Services Act. 



 
Ten HR Issues from 2011 - Employment Seminar  December 8, 2011  
 © Ater Wynne LLP 2011  Page 21 of 29 

changes to the plan or upon request.  Labor and IRS provided proposed regulations that include a 
template Summary and Glossary to assist plan sponsors.78 

The proposed regulations also provide that if an employer makes a significant mid-year 
modification to its health plan that affects the content of the summary, the employer must 
provide a 60-day advance notice of the change to plan participants.  This is significantly different 
from ERISA, which requires a notice of material modification within 60 days after adopting such 
a change.  The 60-day advance notice rule does not apply to modifications made at annual 
renewal or open enrollment.   

Employers can use either a separate notice or an updated summary to provide the notice.  The 
ERISA rules regarding the timing of a summary of material modification still apply for 
modifications that do not affect information provided in an SBC.  

Many employer groups and others submitted comments regarding the proposed regulations, 
particularly about its effective date and the difficulty of complying with regulations that were not 
final, at least at the time notices would have to be drafted and printed to comply with the 
March 23, 2012, deadline.  In response, on November 17, Labor, and the Departments of the 
Treasury and Health and Human Services jointly issued an FAQ79 that stated “until final 
regulations are issued and applicable, plans and [health insurance] issuers are not required to 
comply with [the Summary of Benefits provision].”  Final regulations are expected anytime, 
however, and employers may not get much, if any, reprieve from the March 23 deadline.   

Internal Claims and Appeals, External Review – PPACA imposes new rules regarding how non-
grandfathered health plans resolve internal claims and appeals, and which claims are subject to 
external review.  In July, Labor, Treasury and HHS issued joint regulations implementing the 
new statutory requirements.80  The regulations will require revisions to employers’ plan 
documents and plan summaries that describe the new claims processes as well as contracting 
with external review organizations.   

Although most employers use health insurers to fund their health plan benefits, who therefore are 
likely to make these changes to the documents and processes, employers sponsoring health 
Flexible Spending Accounts (FSA) need to remember that federal law classifies FSAs as health 
plans.  Employers contributing to an FSA on behalf of employees of more than $500 or that do 
not allow cash outs of “credit” funded FSAs may need to comply with these rules.   

Loss of Grandfathered Status – Many employers decided to “grandfather” their health plans to 
avoid some of the more objectionable provisions of PPACA.  For example, grandfathered plans 
are not subject to the new claims/appeals regulations.  However, staying grandfathered is 
difficult.  Plans that will lose their grandfathered status – either due to cost increases exceeding 

                                                 
78  Prop. Treasury Regulations § 54.9815-2715; Prop. Labor Regulations § 2590.715-2715.  Although the 
statute requires the Summary to be not more than four pages, the template is longer than that, suggesting 
employers not using the template may exceed the statutory length.  Sample templates for different types 
of plans and the uniform glossary are available at http://www.gpo.gov/fdsys/pkg/FR-2011-08-22/pdf/2011-
21192.pdf.   
79  http://www.dol.gov/ebsa/faqs/faq-aca7.html.  The FAQ also addressed issues regarding the 
implementation of mental health parity provisions of PPACA. 
80  Treasury Regulations § 54.9815-2719T; DOL Regulations §2590.715-2719. 
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PPACA allowances, design changes to the plan, or other causes – need to be amended to comply 
with the terms of PPACA that they initially avoided.  Similar updates need to occur to the 
Summary Plan Description, enrollment material and other plan-related communications. 

Tax Reporting 
 
W-2 Reporting of Health Care Costs – PPACA originally required employers to report the cost 
of an employee’s group health plan coverage for 2011 (i.e., on W-2s given to employees in 
January 2012).  However, upon realizing the significant changes to payroll systems the 
requirement made and the issues concerning how to value coverage, the IRS issued interim 
guidance that extended the reporting obligation until 2012 (i.e., on W-2s delivered in 2013).81  
Small employers (those who filed fewer than 250 W-2s for 2011) have an additional year (until 
the W-2s delivered in January 2014).  In addition, stand-alone dental, vision, and FSA plans are 
exempted from the requirement.  It is important to note that this is a reporting obligation only; 
the amounts reported are not included in taxable income. 

Stock Options – Corporate employers that award incentive stock options or allow stock 
purchases under an Employee Stock Purchase Plan to employees are required to provide an 
information statement to the employees and file a corresponding information return with the IRS.  
The IRS created Form 3921 (for incentive stock option exercises) and Form 3922 (for transfers 
of stock acquired under an employee stock purchase plan) to assist employers with the reporting 
and filing requirements, although the corporation may provide the employee with an information 
statement on a “substitute form” that satisfies certain format and content requirements.  
Employers must furnish information statements to employees no later than January 31, 2012, and 
file information returns with the IRS no later than February 28, 2012 (or March 31, 2012, if 
filing electronically).  

LESSONS: 
 
Employee benefits are very cyclical: employers tend to have to do the same things at the same 
time every year.  However, lately Congress has added several additional items to the year-end 
process, so updating checklists may be necessary.  Employers should review service provider 
agreements to see if the agreement allocates responsibility to a service provider or the employer 
to address the new requirements.  If the service provider is responsible, does the service 
agreement provide for indemnification or fee reductions if the provider misses a deadline?  
Second, employers should review current processes and see how new requirements can be 
integrated into existing actions.  For example, adding new notices to existing ones means one 
delivery, not two.  Electronic delivery may simplify delivery, reduce costs, and provides proof of 
delivery.  Finally, employers need to constantly review compliance checklists to ensure plan 
documents, SPDs, and other participant communications are updated and processes implemented 
to comply with new or amended regulations.  Consider whether to perform those functions 
internally or externally. 

                                                 
81  IRS Notice 2011-28, 2011-16 I.R.B. 656 (Mar. 29, 2011). 
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10. MISCLASSIFICATION – THE FEDERAL AMNESTY PROGRAM AND ITS 
EFFECT ON STATE LAW (Jim Barrett) 

Oregon now operates an Interagency Compliance Network, formed by statute in 2009, that has 
been tasked with creating consistency in agency determinations relating to the classification of 
workers and that allows sharing of information and joint audits.82  However, state agencies still 
use up to four different tests, and a worker properly classified as an independent contractor for 
purposes of one agency, such as the Department of Revenue, is not determinative of whether the 
worker is properly classified for purposes of another agency, such as the Bureau of Labor and 
Industries.  As a result, worker classification remains a frustratingly complex issue under Oregon 
law. 

Washington was one of eleven states to sign a memorandum of understanding (MOU) with the 
U.S. Department of Labor and the IRS to improve coordination on worker classification 
compliance and education.  The MOUs are designed to enable the state and federal agencies to 
share information in enforcement actions against offending employers. 

In California, a new law was enacted in late 2011 that imposes onerous penalties on employers 
who willfully misclassify employees.  The monetary penalties are steep:  Between $5,000 and 
$15,000 per violation, and between $10,000 and $25,000 if the employer has engaged in a 
pattern or practice of violations.  There is no guidance as to what merits a $5,000 penalty or a 
$15,000 penalty or what constitutes a “pattern or practice.”  Of particular concern is what 
constitutes a “willful” misclassification, as willful is defined as simply “voluntarily and 
knowingly,” which are themselves unclear. 

At the federal level, in October 2011, the IRS rolled out the Voluntary Classification Settlement 
Program (VCSP), which permits businesses to voluntarily reclassify workers as W-2 employees 
for federal tax purposes, in exchange for limited tax liability for prior misclassification.  To be 
eligible to participate in this program, a business cannot be the subject of a current audit by the 
IRS, Department of Labor, or state agency, and must have consistently treated the relevant 
workers as independent contractors and filed all required Form 1099s for the past three years.  If 
a business is accepted as a participant in the VCSP, it must enter into an agreement with the IRS 
to prospectively treat the entire class of relevant workers as W-2 employees.  In exchange, the 
business will only have to pay ten percent of the employment tax liability that may have been 
due on compensation paid to the workers for the most recent tax year, and it will not be liable for 
interest or penalties on the liability.  However, the business must also agree that the statute of 
limitations for future violations is extended for the three calendar years after the business signs 
the agreement with the IRS. 

Notably, as an IRS-specific program, the VCSP does not affect a business’ potential liability 
under Department of Labor or state regulations.  The Oregon Employment Department has made 
this clear on its website:  “VCSP only applies to federal employment taxes and is NOT a state 
program.”83  As a result, whether participating in the VCSP makes sense for any business will 
require a close examination of its potential exposure under the laws enforced by other federal 
and state agencies. 

                                                 
82  ORS 670.700; 670.705. 
83  Http://www.oregon.gov/employ/tax/. 
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Also in October 2011, a bill was reintroduced in the House of Representatives, HR 3178, called 
the Employee Misclassification Prevention Act (EMPA).  If enacted, the EMPA would amend 
the federal Fair Labor Standards Act (FLSA) and impose strict recordkeeping and notice 
requirements on businesses that employ independent contractors.  For example, employers would 
be required to provide a written notice to all workers informing them of how they have been 
classified and directing them to a Department of Labor Web site for further information about 
their rights.  Employers would also be required to maintain detailed time and pay records for 
independent contractors similar to the records required for employees.  Violations of the EMPA 
would be a federal offense with fines from $1,100 to $5,000 per violation—whether willful or 
unintentional — including any violation of the recordkeeping and notice requirements, even if 
independent contractors are properly classified.  Willful misclassifications would be subject to 
treble damages. 

LESSON: 

Businesses should consider a self-audit of their worker classifications and be proactive in 
correcting any misclassification that is identified.  Arrangements that previously did not draw 
agency interest are likely to be closely examined.  Arrangements that were previously considered 
borderline compliant may fall on the other side of the line given the trend toward stricter 
scrutiny.  Owing to the cooperation among various agencies, employers faced with questions 
from the Employment Department about a single individual’s unemployment claim may find that 
the inquiry grows to include a number of State agencies (Department of Revenue, Bureau of 
Labor) focusing on entire categories of workers.  Finally, employers will need to track proposed 
new laws that may tighten the standards further in the coming year. 

 

BONUS ISSUE 

11. NLRB UPDATE ON NEW POSTING REQUIREMENT (Jeff Peterson) 

Concerned about the decline in union membership and that a low percentage of employees are 
aware of their rights under the National Labor Relations Act (NLRA), the NLRB promulgated a 
rule on August 30, 2011, requiring covered employers to post a notice informing employees of 
their rights under the NLRA.84  The effective date of the new rule, which was originally set to go 
into effect on November 14, 2011, has been postponed until January 31, 2012.85  The poster, 
which is widely perceived as an attempt to increase union membership, was the subject of many 
published comments and remains controversial.86 

A. Requirements under the New Rule 

The NLRB has published specific instructions on what employers must do to comply with the 
new rule.  Some of these requirements include: 

                                                 
84  76 Fed. Reg. 54,006 (Aug. 30, 2011) (to be codified at 29 CFR pt. 104), available at 
http://www.gpo.gov/fdsys/pkg/FR-2011-08-30/pdf/2011-21724.pdf. 
85  76 Fed. Reg. 63,188 (Oct. 12, 2011), available at http://www.gpo.gov/fdsys/pkg/FR-2011-10-
12/pdf/2011-26369.pdf. 
86  See footnote 84. 
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• Obtain or download a copy of the poster, which has specific content and 
formatting. The NLRB will provide employers with a reasonable number of 
posters free of charge.87 

• Post the notice in conspicuous places, including all places where notices to 
employees concerning personnel rules or policies are customarily posted.88 

• Post the notice on a company website if the employer customarily communicates 
with its employees about personnel rules or policies by such means.89  An 
employer may satisfy this requirement either by posting an exact copy of the 
notice or by posting a link to the NLRB’s website that contains the poster.90  If an 
employer chooses to post a link, it must read “Employee Rights under the 
National Labor Relations Act.”91 

• In workplaces where less than 80 percent of the employees are proficient in 
English, post the notice in each language spoken by at least 20 percent of the 
workforce or, at the employer’s option, post the notice in the language spoken by 
the largest group of employees and provide copies of the notice to each employee 
in each of the other language groups in the appropriate language.92 

• Similarly, post the notice on a company website in each language spoken by at 
least 20 percent of the workforce if the employer customarily communicates with 
its employees about personnel rules or policies by such means.93 

• Take reasonable steps to ensure the posted notice is not altered, defaced, covered, 
removed, or otherwise rendered unreadable.94 

B. Effects of Non-compliance 

The new regulations set forth three consequences for non-compliance.  Failure to post the notice 
will: 

• Constitute an unfair labor practice in violation of the National Labor Relations 
Act;95 

                                                 
87 To request a set, employers may call (202) 273-0064 or submit a form that is available at 
http://www.nlrb.gov/employee-rights-notice-poster-request. Employers may also obtain copies from the 
Portland subregional office at 601 SW 2nd Ave, Suite 1910, Portland, OR, or by calling (503) 326-3085. 
Employers who prefer to download the poster may do so by visiting http://www.nlrb.gov/poster. 
88  Id. at 54,046-47 (to be codified at 29 CFR § 104.202(d)). 
89  Id. at 54047 (to be codified at 29 CFR § 104.202(f)(1)). 
90  Id. (to be codified at 29 CFR § 104.202(f)(1)). 
91  Id. (to be codified at 29 CFR § 104.202(f)(1)). 
92  Id. (to be codified at 29 CFR § 104.202(d)).  Employers will not be liable for non-compliance if they 
requested copies of the notice in a language that is not available.  However, they may be liable once the 
notice is available in the requested language.  Id. (to be codified at 29 CFR § 104.202(d) and (f)(2)). 
93  Id. (to be codified at 29 CFR § 104.202(f)(2)). 
94  Id. (to be codified at 29 CFR § 104.202(d)). 
95  Id. at 54,049 (to be codified at 29 CFR § 104.210). 
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• Toll the six-month statute of limitations on an employee’s charge of unfair labor 
practices if the Board finds such tolling appropriate and the employee did not 
have actual or constructive notice that the conduct was unlawful;96 and 

• Constitute evidence of unlawful motive if the employer knowingly and willfully 
refused to comply with the notice requirement.97 

LESSON: 

Given the upcoming deadline, covered employers should be prepared to comply with the new 
posting requirement by January 31, 2012.  Those employers concerned about the prospect of a 
union workforce should consider implementing a communications strategy to address questions 
and concerns from employees, and possibly avert an organizing campaign.  Keep in mind that 
employers are free to express their views, arguments, and opinions about the union, so long as 
they do not make threats, promise benefits, or try to coerce employees to discourage union 
support.  

 

                                                 
96  Id. (to be codified at 29 CFR § 104.214(a)). 
97  Id. (to be codified at 29 CFR § 104.214(b)). 
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APPENDIX A 

EMPLOYEE RIGHTS UNDER THE NATIONAL LABOR RELATIONS ACT 

The National Labor Relations Act (NLRA) guarantees the right of employees to organize and 
bargain collectively with their employers, and to engage in other protected concerted activity or 
to refrain from engaging in any of the above activity. Employees covered by the NLRA* are 
protected from certain types of employer and union misconduct. This Notice gives you general 
information about your rights, and about the obligations of employers and unions under the 
NLRA.  Contact the National Labor Relations Board (NLRB), the Federal agency that 
investigates and resolves complaints under the NLRA, using the contact information supplied 
below, if you have any questions about specific rights that may apply in your particular 
workplace. 

Under the NLRA, you have the right to: 

• Organize a union to negotiate with your employer concerning your wages, hours, and 
other terms and conditions of employment. 

•  Form, join or assist a union. 

•  Bargain collectively through representatives of employees’ own choosing for a 
contract with your employer setting your wages, benefits, hours, and other working 
conditions. 

•  Discuss your wages and benefits and other terms and conditions of employment or 
union organizing with your co-workers or a union. 

•  Take action with one or more co-workers to improve your working conditions by, 
among other means, raising work-related complaints directly with your employer or 
with a government agency, and seeking help from a union. 

•  Strike and picket, depending on the purpose or means of the strike or the picketing. 

•  Choose not to do any of these activities, including joining or remaining a member of a 
union. 

Under the NLRA, it is illegal for your employer to: 

•  Prohibit you from talking about or soliciting for a union during non-work time, such 
as before or after work or during break times; or from distributing union literature 
during non-work time, in non-work areas, such as parking lots or break rooms. 

•  Question you about your union support or activities in a manner that discourages you 
from engaging in that activity. 

•  Fire, demote, or transfer you, or reduce your hours or change your shift, or otherwise 
take adverse action against you, or threaten to take any of these actions, because you 
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join or support a union, or because you engage in concerted activity for mutual aid 
and protection, or because you choose not to engage in any such activity. 

•  Threaten to close your workplace if workers choose a union to represent them. 

•  Promise or grant promotions, pay raises, or other benefits to discourage or encourage 
union support. 

•  Prohibit you from wearing union hats, buttons, t-shirts, and pins in the workplace 
except under special circumstances. 

•  Spy on or videotape peaceful union activities and gatherings or pretend to do so. 

Under the NLRA, it is illegal for a union or for the union that represents you in bargaining with 
your employer to: 

• Threaten or coerce you in order to gain your support for the union.  

•  Refuse to process a grievance because you have criticized union officials or because 
you are not a member of the union. 

•  Use or maintain discriminatory standards or procedures in making job referrals from a 
hiring hall. 

•  Cause or attempt to cause an employer to discriminate against you because of your 
union-related activity. 

•  Take adverse action against you because you have not joined or do not support the 
union. 

If you and your co-workers select a union to act as your collective bargaining representative, 
your employer and the union are required to bargain in good faith in a genuine effort to reach a 
written, binding agreement setting your terms and conditions of employment.  The union is 
required to fairly represent you in bargaining and enforcing the agreement. 

Illegal conduct will not be permitted.  If you believe your rights or the rights of others have been 
violated, you should contact the NLRB promptly to protect your rights, generally within six 
months of the unlawful activity.  You may inquire about possible violations without your 
employer or anyone else being informed of the inquiry.  Charges may be filed by any person and 
need not be filed by the employee directly affected by the violation.  The NLRB may order an 
employer to rehire a worker fired in violation of the law and to pay lost wages and benefits, and 
may order an employer or union to cease violating the law.  Employees should seek assistance 
from the nearest regional NLRB office, which can be found on the Agency’s Web site: 
http://www.nlrb.gov.  You can also contact the NLRB by calling toll-free: 1–866–667–NLRB 
(6572) or (TTY) 1–866–315–NLRB (1–866–315–6572) for hearing impaired. 

If you do not speak or understand English well, you may obtain a translation of this notice from 
the NLRB’s Web site or by calling the toll-free numbers listed above. 
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* The National Labor Relations Act covers most private-sector employers. Excluded from 
coverage under the NLRA are public sector employees, agricultural and domestic workers, 
independent contractors, workers employed by a parent or spouse, employees of air and rail 
carriers covered by the Railway Labor Act, and supervisors (although supervisors that have been 
discriminated against for refusing to violate the NLRA may be covered). 

This    is    an    official    Government    Notice    and    must    not    be    defaced    by    anyone. 


